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National Native Network

Decrease burden of cancer and 
commercial tobacco health disparities 
in American Indian and Alaska Native 

(AI/AN) communities



Who we serve

Tribes

Tribal agencies

national, state, and local organizations

Urban Indian Health Programs 

Tribal Epidemiology Centers

Healthcare/Public Health settings serving 
Native people



Supporting commercial tobacco 
control policy change  

Tobacco Control Legal 

Consortium



www.PublicHealthLawCenter.org



Who we serve

 Public health staff

 Public health advocacy organizations 
and community coalitions

 Government attorneys

 Elected officials

 Private attorneys and individual citizens

 Researchers



What is legal technical 

assistance?

 Education

 Legal interpretation and research

 Policy development support

 Litigation support

 We don’t represent clients or lobby.

It’s free and call early!



Roadmap for the session

What are the public 

health concerns about 

e-cigarettes?

What is the legal 

regulatory landscape?

What are policy options 

for Tribes who may be 

interested in regulating 

these products?



What questions do you have 

about e-cigarettes?

What policy ideas are you 

interested in?



Public Health Concerns

 Lack of regulation/unknown ingredients

 Diacetyl: “Popcorn lung” 

 Marketing to youth

 Illicit drug use

 Re-normalizes 

smoking behaviors



The Family Smoking Prevention 
and Tobacco Control Act



“The term ‘tobacco product’ means any 
product made or derived from tobacco 
that is intended for human consumption, 
including any component, part, or 
accessory of a tobacco product . . .”

21 U.S.C. § 321(rr)(1)

“Traditional (Ceremonial) Tobacco Use

The FDA does not regulate the use of 
traditional (ceremonial) tobacco. The FDA 
understands and respects the use of 
traditional tobacco by Native tribes.”

http://www.fda.gov/

The Family Smoking Prevention 
and Tobacco Control Act

What does it regulate?



Tobacco Control Act of 2009

“This chapter shall apply 
to all

cigarettes, 

cigarette tobacco, 

roll-your-own tobacco, and 

smokeless tobacco

and to any other 
tobacco products that 
the Secretary by 
regulation deems to be 
subject to this chapter.”

21 U.S.C. § 387a(b)



FDA has comprehensive authority:

• Premarket review of new products

• Set product standards

• Require warning labels

• Establish advertising and marketing restrictions

• Require registration of manufacturers

• Require disclosure of product lists

• Require testing and disclosure of ingredients

• Require disclosure of health information

The Family Smoking Prevention 
and Tobacco Control Act



FDA cannot:

 Prohibit the use of tobacco 
products

 Prohibit the sale of an entire 
class of tobacco product

 Prohibit the sale of tobacco 
products in a specific 
category of retail outlets

 Require a prescription for 
tobacco products

 Levy taxes on tobacco 
products

 Raise the minimum purchase 
age of tobacco products

The Family Smoking Prevention 
and Tobacco Control Act



Tribal Sovereignty

“…nothing in this subchapter … shall be construed to limit 
the authority of … the government of an Indian tribe to 
enact, adopt, promulgate, and enforce any law, rule, 
regulation, or other measure with respect to tobacco 
products that is in addition to, or more stringent than, 
requirements established under this subchapter, including 
a law, rule, regulation, or other measure relating to or 
prohibiting the sale, distribution, possession, exposure to, 
access to, advertising and promotion of, or use of 
tobacco products by individuals of any age, information 
reporting to the State, or measures relating to fire safety 
standards for tobacco products. No provision of this 
subchapter shall limit or otherwise affect any State, tribal, 
or local taxation of tobacco products.

21 U.S.C. § 387p(a)(1)



Tribal Sovereignty

“ … the Secretary shall contract with the States in 

accordance with this paragraph to carry out 

inspections of retailers within that State in connection 

with the enforcement of this Act.

"(ii) The Secretary shall not enter into any contract 

under clause (i) with the government of any of the 

several States to exercise enforcement authority under 

this Act on Indian country without the express written 

consent of the Indian tribe involved.”

21 U.S.C. § 372



FDA Actions (Tribal)

“Inspections on Tribal Lands

FDA inspects establishments engaged in the manufacture, 
compounding, or processing of regulated tobacco products. FDA also 
inspects tobacco retailers to determine a retailer’s compliance with FDA 
regulations.

FDA is authorized to award tobacco retail inspection contracts to States, 
Tribes, Territories, and third parties to conduct retail inspections. FDA has 
awarded two contracts within Tribal jurisdictions to help enforce the TCA 
regulations within those jurisdictions. FDA may also use its own personnel 
to conduct retailer inspections.

The Tobacco Control Act specifically prohibits FDA from contracting with 
any state to exercise enforcement authority under the Tobacco Control 
Act in Indian Country without the express written consent from the tribe 
involved.”

www.fda.gov

Tribal Awards: Seminole Tribe of Florida, Shoshone-Bannock Tribes (Idaho). 





Proposed Deeming Regulation



Automatic Requirements

All of these currently apply to cigarettes, cigarette tobacco, smokeless tobacco, & roll-your-
own tobacco.

E-Cigs & other newly-covered products

Regulation of adulterated products Effective date of Final Rule
Required disclosure of measure/contents;
premarket approval

24 mos after Final Rule issued

Prohibition on false or misleading 
advertising

Effective date of Final Rule

Required disclosure of ingredients, 
substances, compounds and additives 

6 mos after effective date of Final Rule

Required disclosure of harmful and 
potentially harmful constituents

36 mos after effective date of Final Rule

Required disclosure of health-related 
documents

6 mos after effective date of Final Rule

Required registration of manufacturers
By end of calendar yr in which Final Rule 

issued (if issued in 2nd half of year, FDA will 
designate a date)

Required disclosure of product lists Upon submission of new product applications

Prohibition of the use of “light,” “mild,” 
“low,” or similar descriptors

12 mos after effective date of Final Rule



Additional Requirements

Cigarettes Smokeless Tobacco Cigars

E-Cigarettes and 
Other Newly-covered 

Products

Minimum purchase age of 
18    

No vending machine sales  
Allowed in adults-only 

facilities

Allowed in adults-only 

facilities

No self-service displays
Allowed in adults-only 

facilities

Allowed in adults-only 

facilities  

Minimum package size 
requirements    

No loosies    

No free samples 
Allowed in adults-only 

facilities  

No characterizing flavors
Menthol and tobacco 

allowed   

Warnings on packages and 
ads

9 Rotating warnings 4 Rotating warnings 4 Rotating warnings
1 Static warning re: 

containing nicotine, 
which is addictive

No brand-names 
sponsorship of sporting and 

cultural events, no brand 
names on non-tobacco 
items

   

Required notice of ads in 
any non-traditional medium    



Missed Opportunities
Flavored Tobacco Products

Television Advertising

Internet Sales

Brand Name Sponsorship

Self-Service Displays

Minimum Package Size

Child-Resistant Packaging



How are other jurisdictions 

addressing concerns about 

e-cigarettes?
 Banned in some countries, 

or heavily regulated

 Most US states and many 
local governments prohibit 
e-cigarette sales to minors

 Some US states and local 
governments include e-
cigarette in smoke-free 
laws

 A number of US localities 
restrict sale of flavored 
products



Add E-Cigarettes to Smoke-Free 

Laws and Policies

Public policy rationale:

•Health impact of second-
hand aerosol

•Social norm impact

•Enforcement challenges

Drafting tips:

•Add to existing law

•Include all devices

•Do not exempt cessation 
devices



Success Story: 

Working with Tribes



Tribal Health Clinic Policy: 
Saginaw Chippewa Tribe



Tribal College Policy: 
Leech Lake Tribal College



Executive Order Policy: 
Navajo Nation



Restrict Youth Access

 No sales to 
minors

 No free samples

 No self-service 
shelving



Child-Resistant Packaging

 Illinois

 Minnesota 

 New York

 Vermont

 …and more

 Child Nicotine 
Poisoning 
Prevention Act 
of 2016



Additional Policy Options

 Restrict the sale of flavored 
e-cigarettes (including 
menthol)

 Limit the number of vape 
shops

 Retail licensure

 Moratorium

 Restrict marketing



 Tax and Price Regulations

 Coming soon:  publication for Tribes interested in 

commercial tobacco taxes and expanding them to include 

e-cigarettes

 We need your help—we are doing a high level survey to ask 

Tribes about their experiences with commercial tobacco 

taxes

 http://tinyurl.com/NNN-Tobacco-Tax 

 Survey closes April 29, 2016

Additional Policy Options



Survey Link:

@keepitsacred

Keep It Sacred



Lessons learned 

 Build a robust, jurisdiction-specific evidence 
base

 Anticipate opposition arguments; prepare 
data-driven responses

 Consult an attorney early in the drafting 
process 
 Each jurisdiction’s legal code and system is different

 Definitions are critical

 Concise language

 Work with enforcement staff to plan 
 Robust enforcement options; well-planned implementation

 Testing and verification of claims 



Specific is powerful, if you have it

“The Cheyenne River Sioux Tribe finds that 
smoking prevalence, and therefore the 
incidence of ETS, is disproportionately 
higher amongst Cheyenne River Sioux 
Tribal members at a rate of 50.9% of the 
adult population, as compared to a South 
Dakota average of 15.4%, putting 
American Indian non-smokers and children 
at great risk for the health consequences 

caused by ETS exposure.”



Working with definitions

“Vape pen” means a device that 
simulates smoking and delivers 
nicotine to a person using the 
device. Vape pen includes any 
component, part, accessory, or 
related product of such a device, 
whether or not sold separately.  “E-
cigarette” does not include 
products used for cessation 
purposes.



Simulates smoking?



Better definition

“Electronic smoking device” means any 
device that can be used to deliver 
aerosolized or vaporized nicotine or other 
substances to the person inhaling from the 
device, including, but not limited to, an e-
cigarette, e-cigar, e-pipe, vape pen or e-
hookah. Electronic smoking device includes 
any component, part, or accessory of such a 
device, whether or not sold separately.  
Electronic smoking device does not include 
drugs, devices, or combination products 
approved for sale by the U.S. Food and Drug 
Administration, as those terms are defined in 
the Federal Food, Drug and Cosmetic Act.



Drafting note 

Goal should inform the definition

 Smoke-free?

 Youth access?

 Tax?

 But consistency is also important

 Exempt traditional tobacco/sacred uses



Resources

www.PublicHealthLawCenter.org





Resources



www.keepitsacred.org



Contact us

Joshua Hudson

National Native Network, Inter-Tribal Council of Michigan, Inc.

jhudson@itcmi.org

906-632-6896 x 106

Julie Ralston Aoki

Public Health Law Center/Tobacco Control Legal Consortium

Julie.ralstonaoki@mitchellhamline.edu

651-290-7532

www.keepitsacred.org

www.publichealthlawcenter.org


